
Act II – Focus on the distribution networks 
 
In addition to the new provisions relating to online commerce and the digital economy[1], the new Vertical
Block Exemption Regulation[2] (hereinafter the "Regulation") and the new accompanying Guidelines on
Vertical Restraints (hereinafter the "Guidelines")[3], adopted on May 10, 2022 by the European Commission
(hereinafter the "Commission"), also amend the legal framework applicable to distribution networks. 
 
Certain provisions of the old regulation[4]  have been maintained: a market share of 30% or less remains the
determining criterion for the bene�t of the block exemption[5] and the imposition of resale prices is still
prohibited, with very rare exceptions. 
 
The signi�cant new rules mainly concern the exchange of information in the context of dual distribution, the
protection of distribution networks and non-compete obligations. 
 
The framework of the exchange of information in dual distribution 
 
Since 2010, dual distribution, meaning situations in which products or services are sold to end-customers by
independent distributors but also directly by the supplier, which is then in direct competition with its own
resellers, has grown signi�cantly. 
 
In the case of dual distribution, not all exchanges of information between a supplier and a distributor would
necessarily be pro-competitive. 
 
This is the case for exchanges of information are not directly related to the implementation of the distribution
agreement or necessary to improve the production or distribution of the goods or services. Such exchanges
are therefore excluded from the block exemption[6]. 
 
The Guidelines specify that exchanges of information are likely to be exempted when they relate to the
following elements in particular[7]: 
 

• technical information relating to the goods or services, such as those that enable compliance with regulatory
measures or that allow the goods or services to be adapted to the requirements of the customer;

 

• logistical information relating to the production and distribution of goods or services at the upstream or
downstream levels, such as information relating to the production process, inventory or stocks;

 

• information related to the prices at which goods or services are supplied to the distributor, and the prices at
which they are resold by the distributor[8], provided that the exchange of such information is not used to restrict
the distributor's ability to determine its sale price.

 

In contrast, the exchanges of information between suppliers and distributors are unlikely to be exempted
when they involve the following elements[9]: 
 

• future prices at which the supplier or distributor intends to sell the goods or services downstream;

 

• information relating to identi�ed end-customers, unless it is necessary to satisfy the requirements of a
particular end-customer or to implement or monitor compliance with a selective distribution system.

 

Exchanges of information that do not meet the conditions set out in the Regulation will necessarily be subject
to an individual assessment under Article 101(3) TFEU: the companies concerned will have to demonstrate
that the positive impact of these practices on the market and consumers outweighs their negative aspects[1
0]. 
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New rules for protection of the distribution networks 
 
The Commission has restructured the wording on the exceptions to the hardcore restrictions[11] according to
the different types of distribution network: the Regulation now clearly distinguishes between the rules
applicable to exclusive distribution, selective distribution and free distribution[12], which is now expressly
referred to in the text. 
 

• Exclusive distribution

 

The Regulation introduces the concept of shared exclusivity, which allows a supplier to grant to multiple
distributors – up to �ve - a territory or group of customers on an exclusive basis, and thereby to restrict the
ability of all its other distributors to actively sell on this territory or this group of customers[13]. 
 
The Guidelines specify that this limitation on the number of "co-exclusive" distributors is intended to
encourage them to invest in the promotion and sale of the supplier's goods or services (a larger number of
exclusive distributors would create a risk of parasitism and free-riding strategy) [14]. 
 
The de�nitions of active and passive sales are now formalized in the Regulation[15]. It speci�es that active
sales, which follow an "actively targeting of customers", include the setting up of a website that targets a
speci�c territory, in particular by using a language commonly used in that territory. Passive sales, which
respond to "unsolicited requests from individual customers", no longer systematically include online sales: these
may therefore be limited by the head of the network, for example to preserve the exclusivity it has granted to
its distributors.

 

• Selective distribution

 

In order to protect selective distribution systems[16]  and limit the circumvention of outside network resale, the
Regulation allows suppliers to prevent approved distributors from marketing products outside the territory
covered by the network, or to customers that they have reserved or exclusively allocated to other
distributors[17]. 
 
These restrictions can also be imposed on direct customers of the distributors and thus be passed on along
the sales chain, which should make it possible to better protect the closed nature of selective distribution
system and guarantee their effectiveness[18]. 
 
In addition, the Regulation allows a supplier to use different distribution systems in different Member States.
For example, a supplier may prohibit its exclusive distributors in France from selling to unauthorized distributors
located in Spain, where it has set up and operates a selective distribution system[19].

Non-compete obligations 
 
The Regulation still considers that non-compete obligations stipulated in vertical agreements of inde�nite
duration or exceeding a duration of �ve years are not exempted[20]. 
 
However, the Guidelines clarify that non-compete obligations that are tacitly renewable after the expiration of
an initial �ve-year term can now bene�t from the block exemption, provided that the distributor is able to
renegotiate or terminate the agreement and thus effectively switch its supplier at the end of that period[21].
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